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Timeline of Federal Securities Laws
 
• 1929: Great Depression 
• 1933/1934: ’33 Act and ‘34 Act 
• 1975: New York City crisis 
• 1975: MSRB established 
• 1978: Cleveland loan defaults 
• 1983: WPPSS defaults 
• 1989: Rule 15c2-12 (initial disclosure) 
• 1994: Orange County, CA bankruptcy 
• 1994: Rule 15c2-12 amendment (continuing disclosure) 
• 2008: EMMA 
• 2008: SEC complaint in San Diego 
• 2010: SEC complaint in New Jersey 
• 2010: Dodd–Frank Reforms 
• 2014: SEC Enforcement Division: MCDC Initiative 
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The SEC’s Perspective
	

 “Statement on Making the Municipal Securities Market 
More Transparent, Liquid, and Fair,” SEC 
Commissioner Luis A. Aguilar (Feb. 2015) 
–		“In fact, investors in municipal securities are afforded ‘second-class 

treatment’ under current law in many ways. This has allowed market 
participants to cling to outdated notions about how the municipal 
securities market should operate. The result is a market that, in the 
view of many, is excessively opaque, illiquid, and decentralized.” 

 SEC statistics on growth in municipal bond market 
–		1945: less than $20 billion of municipal debt outstanding. 
–		1975: about $235 billion of municipal debt outstanding. 
–		Today, investors hold approximately $3.7 trillion of municipal debt, 

issued by close to 44,000 state and local issuers. 
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Key Laws
 

Securities Act of 1933
 
(’33 Act)
 

Securities Exchange Act of 1934
 
(’34 Act)
 

SEC Rule 10b-5
 
SEC Rule 15c2-12
 

Dodd-Frank reforms
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Securities Act of 1933
 

 Registration required before sale of securities 
to the public 
– Except: municipal bonds 

 Anti-Fraud (Section 17(a)) 
– Unlawful to commit fraud in the sale of any securities, 

including municipal bonds 
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Securities Exchange Act of 1934 

 Anti-Fraud 
– Section 10(b): unlawful to use any “manipulative or 

deceptive device or contrivance” 
– Rule 10b-5: unlawful to “make any untrue 

statement of a material fact or omit to state a 
material fact necessary in order to make the 
statements made, in the light of the circumstances 
under which they were made, not misleading.” 

 Rule 15c2-12 
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Rule 15c2-12
 

 Initial Disclosure 
 Defines “Official Statement” and permitted omissions 

from Preliminary Official Statement 
 Requires statement of prior failures to materially 

comply with continuing disclosure 

 Continuing Disclosure 
 Annual reporting 
 Listed event reporting 
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Continuing Disclosure Compliance
 

SEC investigation of 
continuing disclosure 
compliance 
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  Continuing Disclosure Compliance
 

10 



 

  

  
 

 

    
 

 
   

   

 

Continuing Disclosure Compliance
 

March 2014 -- SEC released its Municipalities Continuing 
Disclosure Cooperation (MCDC) Initiative, under which it 
recommended standardized settlement terms for: 

•		 Issuers who self-report any failures to accurately describe in an 
Official Statement instances in the previous five years of material 
non-compliance with continuing disclosure undertaking, and 
comply with other requirements 

• 	 Underwriters who self-report and pay penalty 
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Materiality
 

“A fact is material if there is a substantial likelihood that,
	
under all the circumstances, the fact would have actual 


significance in the deliberations of the reasonable 

investor.”
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Form of Official Statement
 

State of California GO Bonds 

Official Statement - Cover 
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Form of Official Statement
 

State of California GO Bonds
 

Official Statement – Description 
of the Bonds 
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Form of Official Statement
 
State of California GO Bonds 

Official Statement – Description of the security for the Bonds 
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 Form of Official Statement
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Form of Official Statement
 

State of California GO Bonds
 

Official Statement – Summary 
of Bond-related legal issues 
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Form of Official Statement
 
State of California GO Bonds 

Official Statement – Summary of litigation 
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Form of Official Statement
 
State of California GO Bonds
 

Official Statement –
	
Summary of sales information; 

audited financial statements
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Form of Official Statement
 

State of California GO Bonds 

Official Statement – Description of ratings 
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Form of Official Statement
 
State of California GO Bonds
 

Official Statement – 
Description of 5-year 
compliance with 
continuing disclosure 
undertakings 
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SEC Guidance
 

“Lessons Learned from San Diego,” Linda Chatman 
Thomsen, Director, SEC Division of Enforcement (2007) 

 Five critical lessons that municipalities should learn from SEC 

enforcement actions:
 
–		adopt written disclosure policies and procedures 
–		provide appropriate training to city officials and employees 
–		focus on the big picture issues facing the city 
–		disclose the bad with the good 
–		hire competent professionals 
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SEC Guidance
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Written Policies and Procedures 
Adopted January 12, 2009, amended November 1, 2010, January 24, 2013  
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POLICIES AND PROCEDURES FOR REVIEWING, UPDATING 

AND MAINTAINING THE STATE APPENDIX 

ISSUED BY THE STATE TREASURER 

DATED:   JANUARY 12, 2009 

AMENDED: NOVEMBER 1, 2010 

AMENDED: JANUARY 24, 2013 
 

1.0 INTRODUCTION 

  
 When the State of New Jersey issues general obligation bonds, notes or other 
obligations or an independent authority issues bonds, notes or other obligations 
(collectively, the “Obligations”) which are paid by a contract or a lease whose payment is 
subject to annual appropriation by the New Jersey State Legislature (the “State 
Legislature”), a preliminary offering statement and a final offering statement are 
prepared.  Each of these offering statements contains “Appendix I – Financial and Other 
Information Relating to the State of New Jersey” (the “State Appendix”). The State 
Appendix provides disclosure to buyers of the Obligations on financial and other 
information relating to the State.   
 
 In connection with each final offering statement, the State Treasurer provides a 
certification stating that the information contained in the State Appendix, as of the da te of 
such offering statement, does not contain any untrue statement of material fact or omit to 
state any material fact necessary to make the statements contained in the State Appendix, 
in light of the circumstances under which they were made, not misleading.  The State 
Treasurer also includes in such certification a statement that there has been no material 
adverse change in the financial condition and affairs of the State from the date of the final 
offering statement to the date of issuance of the Obligations which was not disclosed in 
or contemplated by the final offering statement. 
 
 The State Treasurer has engaged disclosure counsel (“Disclosure Counsel”) to 
advise the State Treasurer with respect to disclosure obligations and requirements under 
the federal securities laws.  Disclosure Counsel provides an opinion to the State Treasurer 
in connection with the use of the State Appendix in each issuance of Obligations. 
 
 In order for the State Treasurer to ensure compliance with the State’s disclosure 
obligations under federal securities laws and to provide such certification for future 
Obligations, the State Treasurer hereby adopts these policies and procedures for 
reviewing, updating and maintaining the State Appendix (collectively, the “Disclosure 
Policy”).  The Office of Public Finance is hereby designated to implement the Disclosure 
Policy, except as specifically set forth herein. The State Treasurer may, from time to 
time, as may be necessary, review the Disclosure Policy and provide updates. By 
adopting this Disclosure Policy and by requiring staff to adhere to this Disclosure Policy, 
the State Treasurer hereby formalizes the appropriate due diligence procedures and 
documents to ensure compliance with the State’s disclosure obligations under federal 



 

 

 

 
 

SEC Guidance
 

Training for Participants in Disclosure 
Process 

 Elected Officials 

 Staff 
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SEC Guidance
 

Disclose all material facts 

 Focus on the big picture 

 Disclose the good with the bad
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SEC Guidance
 

Hire competent professionals
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Underwriter Responsibilities 
 Rule 15c2-12 

– underwriters must receive, review, and distribute preliminary 
official statements “deemed final” by the municipal issuer 

– prohibits underwriters from purchasing or selling bonds without 
determining that the issuer has undertaken to provide 
continuing disclosure 

 SEC Interpretive Releases 
– “By participating in an offering, an underwriter makes an implied 

recommendation about the securities it is underwriting. By 
holding itself out as a securities professional and, especially in 
light of its relationship with the issuer, a municipal underwriter 
also makes a representation that it has a reasonable belief in 
the truthfulness and completeness of the key representations 
made in any disclosure documents used in the offering.” 
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Bond Counsel
 

 Supplemental Opinion 
– The statements contained in the Official Statement on the cover 

page and under the captions "INTRODUCTION," “THE BONDS 
(other than information relating to DTC and its book-entry only 
system, as to which no opinion need be expressed),” 
“SECURITY FOR THE BONDS,” “TAX MATTERS,” and in 
Appendices X and Y thereto, insofar as such statements 
expressly summarize certain provisions of the Bonds, the 
Indenture and our final approving opinion relating to the Bonds, 
are accurate in all material respects. 
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Disclosure/Underwriter’s Counsel
	

 10b-5 “negative assurance” letter 

 …During the course of our work on this matter, no facts have come 
to our attention that have caused us to believe that the Official 
Statement ….. as of the date of the Official Statement or the 
[closing date] contains any untrue statement of a material fact or 
omits to state any material fact necessary in order to make the 
statements therein, in the light of the circumstances under which 
they were made, not misleading. 
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Risk of personal liability
 

Examples
 

 Orange County 
– Treasurer: SEC cease and desist order; 6 years in 

jail, $100K fine 
– Asst Treasurer: SEC cease and desist order; 3 years 

in jail; $10K fine 
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Risk of Personal Liability
 

Examples 

 San Diego 
– SEC filed charges on Apr. 7, 2008 vs. City staff 

– Four City staff members agreed to pay civil fines 
 $25,000: City Manager, City Auditor, Deputy City 

Manager/Finance 
 $5,000: City Treasurer 
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Recommended Disclosure Policies
 

Recommendations 

 Establish internal controls & systems that:
 
– Identify “disclosure documents” 
– Identify who is responsible 
– Establish checks & balances 
– Define drafting process 
– Require brainstorming sessions to discuss “big 

picture” 
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Recommended Disclosure Policies
 

Recommendations 

– Give legislative body time to review POS 
– Transmit POS to legislative body with cover letter 
– Hire competent auditors & other professionals 
– Disclose bad news 
– Provide training 

 Follow the policies once adopted! 
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Questions
 

Scott Ferguson 

sferguson@joneshall.com
 

415.391.5780
 
www.joneshall.com
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