
 
 

 

   
 

 

     
 

  
   

  
 

 
    

 
 

 

    

 
    

   
  

   
  

   
  

 

  
   

 
  

 
  

 
 

 
  

 
 

PROPOSED TEXT OF REGULATIONS
 

Title 4. Business Regulations
 
Division 11. California Pollution Control Financing Authority 


Article 3. General Provisions Relating to Authority Actions
 

§ 8034. General Fees. 

The Authority charges the following fees for reasonable and necessary administrative and 
program expenses connected with the sale of bonds: 

(a) Where the financing requested is not eligible for allocation of volume cap pursuant to 26 
U.S.C. Section 146, the Authority charges a fee for reasonable and necessary 
administrative and program expenses connected with the sale of the bonds. For an 
applicant who is not a small business as defined in Section 8020, the fee shall be one 
tenth of one percent (.001) of the face value of the bonds issued. In addition, the 
Authority will charge an annual fee each year for the life of the financial assistance in the 
amount of five one-hundredths of one percent (.0005) of the remaining balance of the 
financial assistance, with a minimum annual fee of $1,000 and a maximum annual fee of 
$75,000. 

(b) In all other financings, the fee shall be two tenths of one percent (.002) of the face value 
of the bonds issued. 

(c) The applicant shall also reimburse the Authority for all reasonable and necessary out of 
pocket expenses which the Authority may incur at the applicant's request and all other 
expenses direct or indirect, properly allocable to the proposed financing. Unless paid out 
of the proceeds of the bonds issued, all fees for a particular proposed financing shall be 
paid by the applicant and deposited in the Authority Fund. The Authority shall be 
authorized to use general fees deposited in the Authority Fund to support Authority 
programs, including, but not limited to, the Capital Access Loan Program authorized by 
Article 7 of this Division 11. 

(d) Notwithstanding subsection (a) and (b), 	for applications received after July 1, 2016, 
where the financing requested by a small business applicant is a refunding of a prior sale 
of bonds previously issued by the Authority and the refunding is included as part of an 
application which also requests new financing that is greater than the amount refunded by 
the same small business applicant for a new proposed project, the Authority shall have 
the discretion to charge the small business applicant the Authority’s reasonable and 
necessary expenses allocable to the refunding request in lieu of the fee described in 
subsection (b) normally applicable to refundings. 

NOTE: Authority cited: Section 44520, Division 27, Health and Safety Code. 
Reference: Sections 44520, 44525 and 44537.5, Division 27, Health and Safety Code. 



   
 

   

 
  
    

 

   
   

  
   

   
     

  
 

 
    

 
 
 

 
 

  
   

 
  

 
 

 
 

   
 

    
 

     
      

  
   

 

 
   

        

§ 8035. Small Business Assistance Fund Fees. 

(a) The Authority shall charge an applicant who is not a public agency or a small business as 
defined in Section 8020 a fee in addition to the fees required by Sections 8033 and 8034. 
The additional fee shall fund the Small Business Assistance Fund (SBAF). The amount of 
the fee shall be sixty-six one-hundredths of one percent (.0066) of the face value of any 
tax exempt bonds issued and three tenths of one percent (.003) of the face value of any 
taxable bonds issued; provided, that in connection with the issuance of taxable bonds for 
which the .003 fee is charged, if such taxable bonds are refinanced with or converted to 
tax exempt bonds, the applicant shall pay an additional fee for deposit into the Small 
Business Assistance Fund in the amount of thirty-six one-hundredths of one percent 
(.0036) of the face value of such taxable bonds. In the case of refunding or conversion of 
bonds, the fee percentage applicable on the date the original bonds were issued will be 
used to determine if additional SBAF fees are collectable. If the company did not pay a 
SBAF fee originally, the current fee percentage will apply to refundings or conversions. 
If federal tax law or other legal provisions prevent the imposition of the above fees, each 
fee shall be the maximum that can legally be charged. 

(b) The Authority shall refund a portion of the fee charged pursuant to subdivision (a) of this 
section if the occurrence of a subsequent event causes the original fee to exceed the 
amount allowed by federal tax law provisions, causing the bonds to lose their tax exempt 
status. The refund shall be the difference between the original fee charged and the 
maximum fee subsequently determined to be chargeable by bond counsel approved by 
the Authority. 

(c) The Authority shall refund a portion of the fee charged if, in the judgment of the 
Authority, the amount in the Small Business Assistance Fund account exceeds the 
amount needed to operate the Small Business Assistance Fund program and to assist 
small businesses obtain financing. If the Authority makes a refund pursuant to this 
subdivision, the amount of the refund payable to each applicant shall be computed by 
multiplying the total amount to be refunded by the percentage each applicant contributed 
in fees to the total fees collected pursuant to this section. 

(d) If an applicant refinances existing bonds with the issuance of new bonds, it shall receive a 
credit against the fee charged pursuant to this section in an amount equal to the net Small 
Business Assistance Fund fees paid on the earlier bonds. 

(e) The assessment of the fee provided for in subsection (a) is waived on all new financing 
transactions closing on or before is waived until December 31, 2016 June 30, 2016. In the 
case of refunding bonds and conversion bonds, there will be no SBAF fee charged if the 
original bonds were issued after the effective date of this subsection and before 
December 31, 2016 June 30, 2016. 

(f) The Authority shall waive half of the fee assessed in subsection (a) on all new financing 
transactions closing on or after from July 1, 2016January 1, 2017 to December 31, 
2016and closing on or before June 30, 2017. 



 

   
 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

NOTE: Authority cited: Section 44520 and 44548, Health and Safety Code. 
Reference: Section 44548, Health and Safety Code. 
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California Pollution Control Financing Authority 
Bond Program 

Notice of Emergency Regulations 

The California Pollution Control Financing Authority (CPCF A) organized and 
operating pursuant to Sections 44500 through 44563 of the California Health and Safety Code 
proposes to adopt the proposed regulations after considering all comments, objections, and 
recommendations regarding the proposed action. 

CPCFA proposes to amend Section 8034(d) and Section 8035(e)-(f), of Title 4 of the 
California Code of Regulations (the "Proposed Regulations") concerning the administration of 
the California Pollution Control Financing Authority's Bond Program (the "Program"). These 
regulations will be adopted on an emergency basis by July 1, 2016. 

Government Code section 11346.l(a)(2) requires that, at least five working days prior 
to submission of the proposed emergency regulation action to the Office of Administrative 
Law (OAL), the adopting agency provide a notice of the proposed emergency action to every 
person who has filed a request for notice of regulatory action with the agency. After 
submission of the proposed emergency regulations to the Office of Administrative Law, the 
Office of Administrative Law shall allow interested persons five (5) calendar days to submit 
comments on the proposed emergency regulations as set forth in Government Code section 
11349.6. Upon filing, OAL will have ten (10) calendar days within which to review and make 
a decision on the proposed emergency rule. If approved, OAL will file the regulations with 
the Secretary of State, and the emergency regulations will become effective for one hundred 
and eighty (180) days. Within the 180-day effective period, CPCFA will proceed with regular 
rulemaking action, including a public comment period. The emergency regulations will 
remain in effect during this rulemaking action. 

In accordance with its authority under Health and Safety Code Section 44520(b ), the 
California Pollution Control Financing Authority is proposing to amend the regulations as 
emergency regulations. Attached to this Notice is the specific regulatory language of 
CPCFA's proposed emergency action and Finding of Emergency. You may also review the 

www.treasurer.ca.gov/cpcfa
mailto:cpcfa@treasurer.ca.gov


June 13, 2016 
Page 2 of2 

proposed regulatory language and Finding of Emergency on CPCFA's website at the 
following address: http://www.treasurer.ca.gov/cpcfa/index.asp. If you prefer to receive a 
hard copy of the proposed emergency regulation please contact Andrea Gonzalez at (916) 
651-7284 and a copy will be provided at no cost. 

The regulations will be presented to the CPCF A Board for approval at a public meeting to be 
held on June 21, 2016 at 10:30 A.M. in Rm. 587 of the Jesse M. Unruh Building, 915 Capitol 
Mall, Sacramento, CA 95814. 

Executive Director 

Enclosure(s): 	 Proposed Text of Regulations 
Finding of Emergency 

cc: 	 Robert Hedrick, CPCF A Legal Counsel 
Patricia Crowson, Treasury Program Manager II 
Deanna Hamelin, Bond Program Manager 

RWH: ag 

http://www.treasurer.ca.gov/cpcfa/index.asp


 
 

  
 

 
 

 
   
 

 
  

  
 

 
 
  

  
   

 
 

 
  

  
  

  
  

   
 

 
  

   
    

 
 

 
   

 
  

 
 

   
  

    
 

                                                           

FINDING OF EMERGENCY 

CALIFORNIA POLLUTION CONTROL FINANCING AUTHORITY 

Title 4, Division 11 

Finding of Emergency 

Pursuant to Section 44520(b) of the Health and Safety Code, the regulations being 
amended herewith by the California Pollution Control Financing Authority (the “Authority”) as 
emergency regulations (the “Emergency Regulations”) are, by legislative mandate, necessary for 
the immediate preservation of the public peace, health and safety, and general welfare. 

Necessity 

These Emergency Regulations are necessary to implement, interpret, and make specific 
Article 8 of the California Pollution Control Financing Authority (the “Authority”) Act (the 
“Act”).1 

Authority and Reference 

Authority: Sections 44520(a) and 44520(b), Health and Safety Code. Section 44520(b) of 
the Act authorizes the Authority to adopt regulations relating to small business financing as 
emergency regulations and instructs the Office of Administrative Law to consider such 
regulations to be “necessary for the immediate preservation of the public peace, health and safety 
or general welfare.” Section 44520(a) of the Act authorizes the Authority to adopt necessary 
regulations to carry out its powers and duties under this division in administering applications for 
financing. 

Reference: Section 44520, 44525, 44537.5 and 44548, Division 27, Health and Safety 
Code. These Emergency Regulations implement, interpret and make specific Sections of the Act 
by amending Section 8034(d) and Section 8035(e)-(f) of Title 4, Division 11, Article 3 of the 
California Code of Regulations. 

Informative Digest 

Existing law establishes the Authority to implement small business financing assistance 
programs pursuant to Section 44520(b) of the Health and Safety Code. 

Background of Section 8034. 

Under the Authority’s regulations, applicants seeking or receiving bond financing must 
pay fees for reasonable and necessary administrative and program expenses connected with the 
sale of bonds. CPCFA has previously adopted regulations pertaining to fees associated with the 

1 The Act is codified at Health and Safety Code sections 44500 through 44563 and Article 8 is codified at Health 
and Safety Code section 44559 through 44559.12. 

http:44559.12


   
 

 
 

   
 
 

 
 

  
 

  
   

    
 

 
 

 
 

  
   

  
 

   

  
 

  
  

 
 

 
 

   
 

    
 

  
  

 
 

   
   

   

refunding of bond issuances to: require a new request for financing the refunding of bonds; 
charge a fee in conjunction with the refunding bond issue requested; and obtain reimbursement 
for costs and expenses associated with the refunding issue. 

The fee charged for the refunding of a prior sale of bonds approved by the Authority is 
two tenths of one percent (.002) of the face value of the bonds issued. This fee is expected to 
cover staff administrative costs both during the review of the application for the refunding and 
for the life of the bonds including post-issuance compliance and monitoring. 

In light of the sluggish recovery from the economic recession, in an effort to provide 
some cost savings to applicants, in 2013, the CPCFA Board approved staff’s proposal to file 
emergency regulations to amend and add section (d) to section 8034 of the CPCFA regulations to 
provide the Authority the discretion in each case to charge the reasonable and necessary 
allocable expenses of reviewing the refunding request in lieu of the standard administrative fee 
when the refunding transaction was coupled with a new money issue. These amendments to the 
regulations were approved by OAL on December 26, 2013.  

Background of Section 8035. 

During the late 1970s and early 1980s, the U.S. Small Business Administration (SBA) 
administered a special pollution control loan guarantee program for small businesses. The 
program offered SBA loan guarantees for federally issued tax-exempt bonds. The SBA 
discontinued the program in 1981, which left small businesses inadequate resources for securing 
cost-effective tax-exempt financing. 

In 1985, the State Legislature established the collection of SBAF fees from large 
businesses obtaining conduit bond financing from CPCFA, to fill a void from the discontinuation 
of the SBA program, and to offset certain costs of issuance and letter of credit fees associated 
with the issuance of tax-exempt bonds issued on behalf of small businesses. A small business is 
defined as 500 employees or less. Under this legislation, large businesses began paying into 
SBAF to support CPCFA programs that benefit small businesses. 

The fee to large businesses is up to .0066 of the face value of the bonds issued.  Small 
businesses can receive up to $205,000 towards their costs of bond issuance, depending on the 
size of the transaction. 

SBAF funds also have helped small businesses through other CPCFA programs.  From 
1994 to 2010 about $35 million of the SBAF funds were used as the exclusive funding source for 
the California Capital Access Program (CalCAP) that benefits small businesses. Since 2011, 
CalCAP has not relied on SBAF funds because in 2011 the program received its first State 
General Fund allocation of $6 million, plus $84 million in federal funds under the State Small 
Business Credit Initiative (SSBCI). 

Due to the economic downturn and the receipt of other program funds for CalCAP, the 
Authority implemented a temporary suspension of the collection of the SBAF fee from large 
businesses to reduce the costs of issuance. Under regulations adopted in April 2013, the SBAF 
fee for large businesses was temporarily waived until June 30, 2015 pursuant to Section 8035(e) 



 

 
 

  
 

 
  

 
 

  
      

 

 
  

  
  

 
    

  
  
   

 
 
 

  
  

    
 

 
 

 
  

 
 

  
  

 

  

 
 

 
 

  

      

 
 

      

 

 

      

 
 

      

 
 

      

        

of the CPCFA regulations. In 2015, when the interest rate on lending did not rise as soon as 
hoped, CPCFA extended the sunset of the temporary suspension for an additional twelve months 
until June 30, 2016, and further added a waiver of half the fee for another six months thereafter 
from July 1, 2016 to December 31, 2016. 

Need for Amendments to Sections 8034 & 8035. 

Business investment in California using tax-exempt bonds declined noticeably during the 
economic downturn beginning in 2008.  Even as economic activity begins to rebound in 
California, the cost of financing remains prohibitive in many cases, particularly for small 
businesses which cannot absorb the transaction costs. In addition, the cost of conventional 
financing is currently very low, based on today’s interest rates, rendering the Authority’s bond 
issuances less attractive for many borrowers especially where the application costs exceed the 
benefits of the tax-exempt status.  As a result, the Authority’s Private Activity Bond (PAB) 
Allocation has gone underutilized. CPCFA currently has $2.3 billion in Carryforward Allocation 
available. Available allocation is as follows: 

Total 2013 – 2014 Available Carryforward Allocation Available $2,387,528,562 
Solid Waste Disposal $1,152,575,000 
Sewage Facilities $ 234,953,562 
Water Furnishing $1,000,000,000 

Section 8034 

Since 2014, five companies have been charged actual costs of reviewing the refunding 
request in lieu of the standard refunding administrative fee. The table below outlines the savings 
that each company received from being charged actual costs for the refunding portion of each 
transaction. 

Company Business 
Type 

New Money 
Amount 

Refunding 
Amount 

Standard 
Administrative 

Fee 

Actual 
Costs 

Charged at 
Closing 

Company 
Savings 

Arakelian 
Enterprises, 
Inc. dba 
Athens 
Services 

Large $55,000,000 $83,525,000 $167,050 $10,000.00 $157,050.00 

Blue Line 
Transfer 

Small 11,945,000 10,880,000 21,760 4,985.00 16,775.00 

California 
Waste 
Solutions 

Small 25,335,000 19,045,000 38,090 5,000.00 33,090.00 

Alameda 
County 
Industries 

Small 3,780,000 12,800,000 25,600 4,443.69 21,156.31 

CR&R 
Incorporated 

Large 7,145,000 54,215,000 108,430 15,332.00 93,089.00 

Total: $103,205,000 $179,465,000 $360,930 $39,760.69 $321,160.31 



             
 

  
 

 
   

 
  

    
  

 
 

 
   

  
  

 
 

   
  

 
 

   
 

    
 
 

    
  

   
 

 
 
    

 
 
 

  

 

 
 

 

  
 

 

 
 

 
 

  
 

 
 

 
 

 
 

  
 

 

  
 

 
 

 
  

 

Comparing the costs actually charged at closing with what CPCFA would have received 
under the standard fee, the companies in these transactions realized considerable savings. At the 
same time, the savings to the companies resulted in lost revenue to CPCFA. Thus, by limiting the 
refunding fee to the expenses allocable to the review of the refunding request, CPCFA opted to 
forego revenue calculated to support the long-tail responsibilities of staff associated with post-
issuance monitoring, compliance, and reporting for the life of the issuance, often up to thirty 
years. 

Due to rising staff and operating costs to administer CPCFA’s Bond Program and other 
financing programs, staff proposes to modify the 2013 discretionary waiver of refunding fees by 
a) limiting it to small businesses for which the costs of issuance are disproportionate, and b) only 
where the amount of new money being sought exceeds the amount to be refunded. This will still 
provide a significant benefit and incentive to seek new money and refunding through CPCFA’s 
pollution control bonds, and will entice small businesses to analyze their current outstanding debt 
and structure through private activity bonds issued by CPCFA. At the same time, it will ensure 
that CPCFA’s administrative fund is adequately funded for sustainable operations into the 
foreseeable future. 

Moreover, the proposed amendment to Section 8034 retains the discretionary nature of 
the waiver, thereby permitting the Authority to apply the standard formula for the refunding fee 
when warranted on a case-by-case basis. The proposed new refunding fee rule would be in effect 
for applications received after July 1, 2016. 

Section 8035 

CPCFA staff recommended that the SBAF fee be temporarily waived beginning in early 
2013 when staff noted that business investment in California using tax-exempt bonds had 
declined noticeably and private activity bond allocation remained underutilized. During the last 
three years since the SBAF fee waiver became effective, eight (8) large businesses have 
benefited from the waiver and three (3) qualifying small businesses requesting SBAF assistance 
have received it. The table below outlines the number of companies affected and amounts paid 
into and out of the SBAF account over the past two years, as well as the amount that large 
businesses saved. 

2013 2014 2015 2016 
(as of 

6/01/2016) 

Total 

Qualifying small 
businesses that 
received SBAF 
assistance 

0 3 companies 
received 
$430,440 

1 company 
received 
$45,840 

3 companies 
received 
$513,070 

7 companies 
received 
$989,350 

Large businesses 
that benefitted 
from the SBAF fee 
waiver 

1 company 
saved 
$250,800 

5 companies 
saved 
$933,042 

2 companies 
saved 
$29,667 

1 company 
saved 
$47,157 

8 companies 
saved 
$1,260,666 



     
    

  
 

   
  

   
   

 
    

 
  

 
   

 
  

  
 

 
  

  
     

    
 

 
    

   
 

  
 

 
  

 
 

     
 

 
    

   
 

 
     
     

  

The SBAF fund currently has a balance of approximately $14.8 MM. To ensure that the 
SBAF remains a sustainable resource for CPCFA’s small business financings into the 
foreseeable future, it is appropriate that the fee waiver be limited in duration. At the same time, 
while the interest rate remains stubbornly low, stakeholders have indicated that if the SBAF fee 
waiver for large businesses can be extended for a short time, it would represent a significant cost 
savings to specific applicants sufficient to incentivize seeking financing through CPCFA this 
calendar year. Staff has determined that, on balance, the SBAF fund would not be unnecessarily 
depleted if the SBAF fee waiver was extended for an additional six months.  

These amendments are the result of periodic evaluation of the regulations and issues 
encountered during specific bond financing transactions. The proposed amendment and objective 
for the sections is as follows: 

Section 8034(d). Waiver of the refunding fee formula to small businesses where the new money 
amount issue is larger than the amount of bonds refunded. CPCFA staff anticipates that this 
amendment will continue to reduce transaction costs for small businesses to issue PABS, as well 
as insuring that the Authority’s administrative fund continue to be adequately funded for 
sustainable operation in the future. 

Section 8035(e). Temporary waiver of the Small Business Assistance Fund fee. CPCFA staff 
anticipates that the temporary fee waiver will entice large businesses to issue PABs by noticeably 
reducing a portion of the cost of issuance.  The continuation of the fee reduction will continue to 
serve as an incentive for national companies to focus investment in California while their fees 
are lower. 

Section 8035(f). Temporary waiver of half of the SBAF fee. After the fee waiver expires, 
CPCFA anticipates that temporarily waiving half of the SBAF fee will continue to entice large 
business to issue PABs by still reducing a portion of the cost of issuance and help in the 
transition to completely eliminate the waiver. 

The proposed amendment to the regulations will temporarily extend and modify the waiver 
of the fee that large businesses pay into the Small Businesses Assistance Fund. The 

proposed amendments and objectives for each section are as follows: 

Section 8034(d). Notwithstanding subsection (a) and (b), for applications received after July 1, 
2016, where the financing requested by a small business applicant is a refunding of a prior sale 
of bonds previously issued by the Authority and the refunding is included as part of an 
application which also requests new financing that is greater than the amount to be refunded by 
the same small business applicant for a new proposed project, the Authority shall have the 
discretion to charge the small business applicant the Authority’s reasonable and necessary 
expenses allocable to the refunding request in lieu of the fee described in subsection (b) normally 
applicable to refundings. 

Section 8035(e). The assessment of the fee provided for in subsection (a) is waived on all new 
financing transactions closing on or before is waived until December 31, 2016 June 30, 2016. In 
the case of refunding bonds and conversion bonds, there will be no SBAF fee charged if the 



  
 

 
   

    
 

 
 

  
  

 
    

    
 

 
 

 
    

 
 

 
 
   

  
  

  
   

  
 

 
 

 

original bonds were issued after the effective date of this subsection and before December 31, 
2016 June 30, 2016. 

Section 8035(f). The Authority shall waive half of the fee assessed in subsection (a) on all new 
financing transactions closing on or after from July 1, 2016 January 1, 2017 to December 31, 
2016 and closing on or before June 30, 2017. 

Other Matters Prescribed by Statutes Applicable to the Specific State Agency or to any
 
Specific Regulation or Class of Regulations
 

No other matters are prescribed by statute applicable to the Authority or to any specific 
regulation or class of regulation pursuant to Section 11346.1(b) or 11346.5(a)(4) of the 
Government Code pertaining to the Emergency Regulations or to the Authority. 

Mandate on Local Agencies or School Districts 

The Executive Director of the Authority has determined that the Emergency Regulations 
do not impose a mandate on local agencies or school districts. 

Fiscal Impact 

The Executive Director of the Authority has determined that the Emergency Regulations 
do not impose any additional cost or savings requiring reimbursement under Section 17500 et al 
of the Government Code, any other non-discretionary cost or savings to any local agency or any 
cost or savings in federal funding to the State.  Pursuant to the State Administrative Manual 
Section 6680, a Fiscal Impact Statement (Form 399) is submitted without the signature of a 
Project Budget Manager at the Department of Finance, as there are no fiscal impact disclosures 
required by State Administrative Manual Sections 6600-6670.  There will be no cost or savings 
to any State Agency pursuant to Section 11346.1(b) or 11346.5(a)(6) Government Code. 
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